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The owl of Minerva takes its flight only when the shades  

of night are gathering.

Hegel, Philosophy of Right
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PREFACE

The claims for sovereignty and independence in Quebec, Scotland and 

Catalonia show that secession demands are not necessarily heading for 

disappearance in consolidated liberal democracies. Thus, this book 

intends to offer a renewed framework for the morality and legality of 

secession. Morality in the sense of a political philosophy analysis regard-

ing a moral right to secede. Moral argument is especially important since 

laws regarding secession are often partial and deficient. Legality as an 

exploration of how international and constitutional law does and ought 

to approach self-determination and secession. Legal analysis, in contrast 

to philosophical analysis, tends to be more realistic, less abstract and 

more attached to official documents, doctrines and practices.

Secession is a significant political instance of a more general phenome-

non that both morality and legality are bound to discuss endlessly: union 

and separation. Beyond the classic example of marriage and divorce, 

freedom of association includes the right to constitute and join associ-

ations as well as the right to exit and not to be forced to form part of 

any association. Secession is a case of political divorce from State bond. 

The values of liberty, equality, democracy and self-determination upheld 

by political liberalism tilt the balance towards assuming that secession 

should be tolerated, recognized and, in certain cases, protected. The 

study of secession forces this book to revisit major debates of political 

philosophy and public law, such as contractualism, liberalism, democracy, 

group rights, nationalism, statehood, self-determination, federalism, sov-

ereignty, constitutionalism and constituent power.



As regards the structure of the book, morality will be discussed first 

and then legality, in order to understand, criticize and reshape interna-

tional and constitutional law in accordance with the proposed moral argu-

ments on the right to secede. Although there is a need to further theorize 

on institutionalizing secession (to prevent unilateral secession and advance 

consensual secession), the philosophical debate requires to be addressed 

first. In many places of the globe, including liberal-democratic contexts, 

discussion focuses more on philosophical than on institutional issues. If 

politics and jurisprudence believe that no moral right to secede must be 

granted unless a region is facing serious and persistent injustices, it is diffi-

cult for an institutional theory of secession to make its way.

Normative theories—both moral and legal—of the right to secede 

tend to blur, and sometimes confuse, international and internal law. 

To avoid such confusion and favour a comprehensive, systematic and 

in-depth analysis, this book is divided into three main parts: the first, on 

political philosophy; the second, on international law; and the third, on 

constitutional law. Still, moral and legal arguments are often addressed 

jointly, which is something usual and sound when dealing with hard 

cases. The combination of deep moral and legal analysis (including inter-

national and constitutional law) aims to make the present book more 

unique. Such an extensive study may generate some benefits, but also 

certain costs.

Part I starts by defining the concept of secession, by identifying dif-

ferent types of secession and by distinguishing secession from other close 

notions. After this preliminary chapter, it is pointed out that contract 

theories developed to justify political authority have tended to sidestep 

the question of where and how territorial borders have been drawn. 

Then, a theory of secession based on a hypothetical multinational con-

tract will be constructed. Such a contract between national communities 

helps to discover some principles of justice of the multinational State and 

specially a principle of external self-determination. The theory of seces-

sion proposed follows a conception of Justice as multinational fairness. 

The moral right to secede arising from such contract theory is primary, 

for no prior injustices need to be pleaded. Nevertheless, this primary 

right to secede is neither absolute nor unqualified, but subject to multi-

ple procedural, substantive and material limits and conditions. The requi-

sites for secession of the second article of the hypothetical multinational 

contract are encapsulated in seven principles: (1) the Principle of democ-

racy, (2) the Principle of agreement and negotiation, (3) the Principle of 
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need for liberal nationalism, (4) the Principle of respect for human rights 

and protection of minorities, (5) the Principle of territoriality, (6) the 

Principle of viability and compensation and (7) the Principle of avoiding 

serious damage to third parties.

Even if States tolerate or recognize their national pluralism, they are 

neither non-national nor alien to nationalism. Since there is an intrin-

sic and intense connection between statehood and nationality, it is both 

consistent and reasonable to use the principle of nationality in conjunc-

tion with the principle of democracy to (re)draw territorial borders. 

Justice as multinational fairness ascribes a primary right to secede to 

minority nations. Hence, the classic debate on the principle of nationality 

will be revived together with the more modern debate on liberal nation-

alism. As under the hypothetical multinational contract only minority 

nations possess a moral right to secede, distinction between national 

and ethnic minorities will be drawn. Ethnic minorities may, nevertheless, 

become national minorities through the normative force of the passage 

of time and of the bond forged with the territory. To solve the dilemma 

of the right to secede of better-off nations, a system of secession taxation 

is proposed and developed. Requiring the seceding entity to be a nation 

together with a secession taxation, among other requisites and conditions, 

helps to counter classic objections to the right to secede, such as exces-

sive fragmentation and infinite secessions.

Paraphrasing the opening passage of The Social Contract of Rousseau, 

this book intends to take both people and peoples as they are, and moral 

and legal principles as they could be. Justice as multinational fairness  

is thus based on a Rawlsian contractualism seeking a realistic utopia. 

The requisites for secession articulated in the hypothetical multinational 

contract are to be applied mainly to ideal contexts, but have the capa-

bility to adapt to nonideal situations. Ideally, a liberal-democratic State 

would respect and recognize its national pluralism and be inclined to 

tolerate democratic secession. Contrariwise, certain nonideal contexts 

could modulate and nuance the principles and conditions of the hypo-

thetical multinational contract. If the parent State has perpetrated or is 

perpetrating an injustice against the seceding territory, such as military 

occupation, selective violation of human rights or economic exploitation, 

secession requisites would evaporate or diminish, favouring the recovery 

of statehood or the exercise of secession. This is to say, the more unjust 

the State treatment of minority nations is, the lower the requirements to 

secede ought to be. Justice, as well as legitimacy, is a matter of degree. 
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Conversely, if the seceding nation or its nationalism were manifestly illib-

eral compared to the parent State, the right to external self-determina-

tion would be reduced to a mere right to internal self-determination. In 

this situation, the liberal parent State would still be the guarantor of last 

resort for correcting the excessive illiberalism of these sub-State nations.

The need for juridifying the right to secede is defended since moral 

rights (or moral claims) lack institutional recognition and protection. 

Without this official dimension, normative reasons are more often 

trumped by effectiveness and expediency. Through law, the politics of 

facts should gradually be overcome in favour of the politics of norms. 

Therefore, this book advocates against a realistic power-politics con-

ception of the creation of new States in favour of a more rational, fair, 

peaceful and secure conception. The traditional role of law, both inter-

nal and international, as a technique to avoid the rule of the strongest, 

the arbitrariness of faits accomplis and the bellum omnium contra omnes 

is recalled and emphasized. Unlike a moral right, a legal right involves 

institutionalization and the creation of mechanisms of recognition, adju-

dication and enforcement. These are some basic reasons for the subse-

quent parts.

Part II, on international law, starts by analysing the principle of and 

the right to self-determination of peoples. Even if under the current cir-

cumstances minority nations within liberal-democratic States have no 

international legal right to secede, the secession of these nations can be 

grounded on the principle of self-determination of peoples. The absence 

of a legal right to secede does not imply that unilateral secession is for-

bidden under international law. Since this sort of sub-State nation has 

neither an international right nor an international prohibition to secede, 

this part ends with a debate on the principle of effectiveness and the doc-

trines of international recognition of new States.

The first chapter of Part II outlines the process of international emer-

gence and development of self-determination of peoples, which started 

in the context of the World Wars of the twentieth century. In the light 

of the moral theory defended in Part I, this process is still excessively 

incipient, for international law does not yet even clearly recognize a  

general right to secede for territories subjected to serious, persistent 

and selective violations of human rights (beyond colonies). Given the 

state of affairs, minority nations under peaceful liberal-democratic con-

texts are not expected to be granted a primary right to secede any time 

soon. Although the recognition of such right to secede could promote 
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perpetual and just peace, this proposal is a non-realistic utopia since 

States are the lawmakers par excellence of international society and since 

many of them are neither liberal nor democratic. Hence, at the level 

of international law, this book defends a more realistic right to exter-

nal self-determination based on prior violation or failure of internal 

self-determination.

The 2010 ICJ Advisory Opinion on Kosovo confirmed the academic 

mainstream opinion according to which unilateral declarations of inde-

pendence are not against international legality. Implicitly, the Court 

seemed to understand that unilateral secession by peaceful means, demo-

cratic process and in response to prior failed attempts at negotiation and 

agreement is compatible with international law. In the light of this case 

law, the principle of effectiveness and the doctrines of international rec-

ognition of new States will be reappraised. In contrast to a declarative 

vision of international recognition, a conception of recognition with con-

stitutive effects is defended to nuance the principle of effectiveness. The 

latter should allow recognition of new States that have not reached full 

effectivity and, vice versa, deny recognition of certain illegitimate factual 

realities. Revival of constitutive views of recognition could add a norma-

tive and idealist dimension to the emergence of new States while moving 

away from the arbitrariness of faits accomplis.

With the use of its legal monopoly of force (and maybe at times ille-

gal), the parent State could try to stop sub-State nations satisfying the 

principle of effectiveness. A constitutive conception of international rec-

ognition based on normative values and principles such as peace, negoti-

ation, democracy and nationality could help to moderate the unfairness 

of facts and regional instability. In Europe, the process of disintegration 

of Yugoslavia offers some support to such a constitutive recognition of 

new States. Likewise, the ICJ Opinion on Kosovo smooths the way for 

peaceful and democratic secessionism. This Opinion also narrows the 

international principle of territorial integrity of States and broadens the 

international principle of non-use of (unlawful) force. In addition, the 

disintegration of Yugoslavia provides instances to criticize over-tight 

application of the uti possidetis principle giving international validity to 

internal territorial borders. Rigorous application of this principle would 

be legitimate only if internal territorial borders could be categorically 

presumed reasonable.

Part III, on constitutional law, starts by pointing out that, in gen-

eral, contemporary constitutions do not recognize any right to secede 
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for minority nations or other sub-State units. Nonetheless, this book 

lists more than fifteen constitutional acts that grant or granted a right to 

secede or to external self-determination. They are exceptions that con-

firm the general rule. What is more, some of the cases are of little sig-

nificance since these constitutional laws lacked real normative force and 

judicial and political mechanisms to ensure their effectiveness. The pan-

orama, however, is not as desolate as it might seem. Inspiration can be 

drawn from the Quebec Secession Reference of the Supreme Court of 

Canada, the Agreement between the UK Government and the Scottish 

Government on a referendum on independence for Scotland, the consti-

tutional recognition of the right to secede of Montenegro and its exercise 

through a referendum. These cases inspire the development of a constitu-

tional right to secede based on clarity, negotiation and compromise.

In a more theoretical approach, Part III defends constitutionalizing 

the right to secede as a special type of constitutional reform in which, 

provided certain principles stemming from the moral proposal are met, a 

minority nation may secede. A constitutional right to secede intended to 

prevent unilateral and foster consensual secession. In this way, the prin-

ciple of democracy is meant to be made compatible with that of con-

stitutionalism. More specifically, the constitutional values and principles 

of liberty, democracy and national pluralism work as a driving force for 

creation and interpretation of the constitutional right to secede as an 

explicit or implicit mechanism of constitutional reform. Consequently, 

these principles will be contrasted with those of State sovereignty, unity, 

indissolubility, territorial integrity and solidarity, which can be inter-

preted in ways not to impede peaceful, liberal and democratic secession.

Constitutionalism, federalism and right to secede are not necessarily 

an oxymoron, but a compromise and balance to be sought. The pro-

gress of de jure multinational State and supra-State integration depend 

and will depend especially on appropriate recognition and guarantees of 

a qualified constitutional right to secede. Multinational union and right 

to secede are not normative opposites; they may exist together in har-

mony instead. In this regard, the right to secede is also defensible in a 

context of ideal multinational federalism, provided that the more just the 

State treatment of minority nations is, the stricter the requirements for 

secession should be. In the end, a qualified constitutional right to secede 

can foster: (1) recognition and accommodation of national pluralism,  

(2) cooperation and compromise between majority and minority nations, 

and (3) multinational integration and stability.
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Then Part III descends to more institutional issues related to the 

principle of democracy, namely how should the democratic demand for 

secession be expressed via representatives and via referendum. Ideally, a 

secession claim should be clearly expressed by both means. In respect to 

the secession referendum, several questions are addressed such as what 

could be a clear question and a clear majority and who should vote in 

this referendum. As regards the clarity of the question, for instance, the 

objectives in the wording ought to be intelligibility, conciseness, simplic-

ity, vernacularity, straightforwardness, neutrality and legal correctness. In 

addition, the wording of the question should appeal to (minimally) real-

istic subjective preferences based on public reasons.

As for the clarity of the majority, the problems with turn-out and 

approval quorums in referendums in general and, in particular, in seces-

sion referendums are discussed. Because of these problems, this book 

leans towards a simple majority in a referendum (more yes votes than no) 

which is, in fact, the most coherent rule in a referendum of a consultative 

legal nature as well as the general rule in many legal orders. Nevertheless, 

there are many arguments why a democratic qualified majority is appro-

priate for the purposes of exercising secession. After warning that the 

importance of representative democracy cannot be undervalued at least 

concerning secession claims, this book argues that a simple majority 

expressed in a referendum should be backed up by a qualified majority 

of democratic representatives in favour of independence. An alternative 

proposal would be to require referendum quorums and, if the majority 

in favour of secession falls short of these, to require simple majorities in 

consecutive referendums. After all, it is important to make sure that the 

desire for secession is sustained, since the creation of a new State should 

be a long-lasting event. Another proposal, alternative to or complemen-

tary with the previous two, would consist in making the approval quo-

rum conditional on the turn-out through a mathematical formula.

Part III also discusses consensual secession and the obligation of prin-

cipled negotiation, setting out from the experience gleaned from com-

parative politics and law. Despite not having an express legal right to 

secede, hard cases often ought to be resolved by reference to the val-

ues and principles on which the constitutional order is based. Even in 

adverse constitutional frameworks, many arguments are raised to defend 

secession referendums and other moves towards self-determination. 

At least, a large part of the secession process can be tolerated by liber-

al-democratic constitutions. Thus, as far as possible, a constitutional 
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break should be avoided and postponed until the final stages of the 

secession process. In liberal-democratic contexts, secession process must 

follow a sort of order that goes from more constitutionality and com-

promise to more unilateral democratic legitimacy. Even if the ultimate 

possibility of creating a new State by a unilateral break is accepted, such 

rupture ought to be understood with the seriousness it deserves.

This book claims that internal self-determination is more con-

strained by the principles of constitutionalism and federalism than exter-

nal self-determination through secession. The final sections of Part III 

develop a constitutional theory on unilateral secession for cases where 

there is no recognition of the right to secede (either explicit or implicit) 

in the existing constitutional order or where such recognition would 

be practically illusory. Defending the constitutionalization of a right to 

secede as an ideal legal proposal should not, and will not, preclude the 

possibility of developing a constitutional theory of secession based on the 

rise of a new constituent people. After theorizing on unilateral declara-

tions of independence as democratic titles to legitimize the emergence 

of new legal orders, more practical aspects concerning those declarations 

are addressed. Since unilateral secession is a kind of revolutionary act, in 

liberal-democratic contexts only after a long path seeking negotiated and 

constitutional ways will unilateral democratic routes, backed up by exten-

sive, intense and sustained popular mobilization, be able legitimately to 

overcome the constitutional barriers and raise the seceding nation as a 

constituent people.

Barcelona, Catalonia, Spain Pau Bossacoma Busquets
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